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Meeting the Executive Committee 


twenty eighth meeting the Executive Committee the Federal 
Communications Bar Association was held Tuesday, June 12, 
the Raleigh Hotel, Washington, C., Present were Messrs. 
Patrick, president Fisher, second vice president Hennessey, secretary 
Bingham, treasurer; Caldwell and Van Orsdel. 
The following applications for membership the Association were 
approved 


Joseph Kovner Soule 
1106 Connecticut Avenue, 702 Walker Bank Building, 
Washington, Salt Lake City, Utah 


James Beall, Jr. Levine 
Doscher Building, 1115 Hamilton Bank Building, 


Sweetwater, Texas Chattanooga, Tennessee 


Harold Howlett Emery Lancaster 
605 Bank Building, 715 Building, 
Michigan 


The Executive Committee considered the Proposed Rules Practice 
and Procedure released the Commission July 11, and after 
sion the Rules were referred the Committee Practice and Procedure. 
The secretary was instructed call the attention the Committee the 
resolutions which were adopted the membership the Association 
the Annual Meeting December 14, particularly those resolutions deal- 
ing with Practice and Procedure. was the sense the Executive Com- 
mittee that the Committee Practice and Procedure should requested 
report the Executive Committee its recommendations with respect 
the proposed new Rules later than August fifteenth. The secretary 
was requested advise all members the Association that the proposed 
new Rules have been released and request the members the Asso- 
ciation submit the Committee Practice and Procedure any com- 
ments which they cared make. recordance with this request, the 
secretary addressed letter the entire membership. 
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Treasury and Membership 


The treasurer reports that July the Association had balance 
hand $1,073.95, after the payment all bills. 

The secretary states that the same date there are 216 members 
the Association. 


Publication Journal 


The Editorial Board regrets that due the illness its Editor 
was unable publish the May and June, 1938 issues the JOURNAL. 
has been the policy the Association not print the JOURNAL 
during the months July and August, but for this year and for this 
year only, issues will published for July and August place the 
May and June issues. 


Recent Examiners’ Reports 


Application Lawrence Martin (Assignor) (KRQA), and Lambert, 
Assignee, Docket No. 4941. Released April 12, 1938. 


This application requests authority assign the station license and 
transfer all the properties now used connection with the operation 
Radio Station KRQA. The Examiner found that the sale price pro- 
posed $14,000, and the original cost all the equipment amounted 
$6,594.28, less the depreciation item the sum $550.50. During 
period sixteen months from September 1936 the station made net 
profit $412.46. item $7,927, consisting part $5000 going 
value included the sale price. The Examiner concluded and 
recommended that this application may not granted within the pur- 
view Sections 301 and 310(b) the Communications Act 1934. 
stated 


“To permit the assignor add $5,000. the value the station ‘going 
value’ would permit him ‘escape the just exercise regulatory 
vested this Commission Section 301 the Act which sets absolute 
bar the sale radio licenses frequencies. appears futile argue 
that this sum money being paid for any other purpose than the transfer 
the license, which amounts trading and trafficking radio frequencies, which 
prohibited the law.” 


Application Joe Smith, Beckley, West Virginia, Docket No. 4905. Re- 
leased May 19, 1938. 


Joe Smith, Jr. authority construct and operate new 
broadeast station Beckley, West Virginia, 1210 ke., with power 
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100 watts, 250 LS, unlimited time. The Examiner found that the ap- 
plicant submitted balance sheet with his application which showed 
net worth $27,737.25. The assets were cash $10,887.25, securities 
$8,700.00, town real estate $15,000.00 and notes due $60.00. the time 
the hearing there was increase stocks and bonds. The Examiner 
pointed out that although certain gifts were made him relatives 
record does not show the extent assets which were earned 
him.’’ The applicant was found legally and financially and 
otherwise qualified, but not technically qualified. has been \engaged 
and interested automobile sales company and insurance organi- 
zation, hotel company, electrical appliance company, and employed 
bank. 

The Examiner found that need exists for the purposed service, 
that there are not any interference problems involved, and that the ap- 
plication could granted within the purview Section 307 the Act. 
However, the application was recommended for denial because the appli- 
cant years old, ‘‘a mere youth and his business experience 
short 


Application Arlington Radio Service, Inc., Arlington, Virginia, Docket No. 
4451. Released May 19, 1938. 


This corporation requests authority operate 1140 ke., with 
kw. power, daytime only. The service area the proposed station re- 
primary service from Stations WRC, WMAL, WJSV Washing- 
ton, C., and some service available the rural areas WBAL 
Baltimore, Maryland, and WRVA Richmond, Virginia. The Ex- 
aminer found that there little evidence that the Washington sta- 
tions are not available for the use the citizens Arlington and 
Fairfax Counties, and the City Alexandria. The application was 
recommended for denial. was not established that there need for 
additional daytime service. The Washington stations have been used 
for the dissemination information this proposed area and was 


found that 75% the people Arlington County are employed 
Washington. 


Application Irvin, Amarillo, Texas, Docket No. 4686. Released 
May 19, 1938. 


Application Amarillo Broadcasting Corporation, Docket No. 4893. 


The Irvin application requests authority construct and operate 
new station Amarillo, Texas, 1500 ke., 100 watts night, 250 watts 
LS, unlimited time. The other seeks new station operate 1500 ke., 
100 watts, unlimited time. Station KGNC was intervener both ap- 
plications which were consolidated for hearing. Both applications were 
recommended for denial. 
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was found that some the prospective advertisers now use 
Station KGNC. This station maintains twelve remote control lines and 
broadeasts reasonable amount local civic, educational and religious 
programs. Only one hour evening used for NBC commercial pro- 
grams, and many local organizations have used the station. The Ex- 
aminer therefore concluded that the evidence failed show need for 
additional service. 


Application Memphis Commercial Appeal Company (Transferor) and 
Memphis Press Scimitar Company, (Transferee), Memphis, Tennessee, Docket 
No. 4870. Released May 17, 1938. 


The transferor and transferee, affiliated companies, operate morning 
and evening papers Memphis. The former now owns the stock the 
Memphis Broadcasting Company, licensee Station WMPS. The Ap- 
peal Company also the licensee Station WMC, which has been oper- 
ated together, although unsatisfactorily, with WMPS. agreed that 
the purchase price the station will $50,030. addition the trans- 
feree will pay certain sums advanced the transferor the licensee 
aggregating $47,700.00, which $44,700.00 are operating losses. The 
Examiner recommended that the application denied because not 
within the purview Sections 301 and 310. appeared that the trans- 
feror was more interested Station WMC than WMPS. Both appli- 
deemed that the transferee could better operate WMPS. With 
reference the payment for the advances the Examiner concluded: ‘‘It 
would economically and financially unsound permit applicant 
reimbursed for advances made affiliated company under the 
shown 


Walter Ashe, (Transferees), Joliet, Docket No. 4935. Released 
May 17, 1938. 


This application requested authority transfer the control 
WCLS, Inc. The agreement sets forth that the purchase price for the 
licensee’s stock $30,000.00. The original cost the technical equip- 
ment and non-technical property was $11,602.74, and the replacement 
value new $12,606.21. The transferor has advanced approximately 
$16,000.00, and the actual loss from operation $3,641.74. The appli- 
cation was recommended for denial because the consideration paid 
for the stock greatly exceeds the value the assets transferred. 
The Examiner, therefore, held that the application may not granted 
within the purview Sections 301 and 310 the Act. 
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Recent Commission Decisions 


the Matters Callaway, Transferor, and Transferee, for Authority 
Transfer Control WKBH, Inc., and for Renewal License, LaCrosse, Wis- 
consin, Docket Nos. 4516 and 4417. Decided April 28, 1938. 


These two applications requested transfer control and renewal 
the license Station WKBH which operates 1380 ke. kw. unlimited 
time. the only station which supplies primary service the La- 
Crosse area. Callaway, the original owner, with the approval 
the Federal Radio Commission, assigned the license corporation, 
WKBH, with authorized capital 1000 shares. received 
495 shares, Harry Dahl 495 shares, and Otto Schlabach shares. 
1935 Schlabach, agent for Dahl, agreed with Callaway purchase the 
latter’s stock. Some the Callaway stock was sold others order 
pay for it. Schlabach transferred 255 shares Dahl and retained 
most the remainder accordance with his agency agreement. The 
Commission found the renewal application the station, dated 
August 28, 1936, contained reference this contract between Schla- 
bach (in behalf Dahl and Callaway), the transfer stock was 
violation Section 310(b) the Communications Act. However, 
granting the application, the Commission concluded 


WKBH alone supplies the LaCrosse area with primary 
service, and upon this service the city communities have become 
dependent. The station now supplies service the public interest. ad- 
verse effects were suffered the public result the aforementioned vio- 
lation. The consideration given for the transfer the Callaway stock 
appeared reasonable and was not such indicate intention sell the 
license within the meaning Section 301 the Act.” 


the Matter Standard Life Insurance Company the South, Jackson, Missis- 
sippi, Docket No. 4510. Decided April 28, 1938. 


This application was request for authority construct new radio 
broadcast station Jackson, Mississippi, 1420 ke., with power 100 
watts night and 250 watts until local sunset, unlimited time. The 
Commission found that the applicant was qualified all respects and 
that need exists for the local service proposed. Station WJDX, the 
only station Jackson, chain programs 50% the time, 
whereas the applicant proposes only programs local in- 
terest. The Attala Company, licensee Station WHEF, 
intervener grounds, had application pending re- 
move the station Jackson. exception was made the ground that 
the Commission had denied the intervener comparative showing with 
this applicant. The Commission overruling this exception found that 
the intervener’s application was filed after the application herein had 
been designated for hearing. The Commission stated 


“The instant application was designated for hearing March 26, 1937. 
Rule 106.4 the Rules and Regulations the Commission provides part that 
fixing dates for hearings the Commission will, far practicable, endeavor 
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fix the same date for hearings all related matters which involve the same 
applicant and for hearings all applications which reason the 
privileges, terms, conditions requested present conflicting claims the same 
nature, excepting, however, applications filed after any such application has been 
designated for hearing. Because the WHEF application was filed after the 
instant application was designated for hearing, therefore, the two applications 
were not jointly heard.” 


The Commission further pointed out, overruling the exception, that 
the intervener was represented counsel the hearing and failed 
offer any proof the allegations its petition intervene. 


the Matter Earl Smith and William Mace, Doing Business Smith and 
Mace, Assignor, and Upstate Broadcasting Corporation, Assignee, Saranac Lake, 
New York, Docket No. 4629. Decided April 28, 1938. 


This application for authority voluntarily assign the license 
Station WNBZ, Lake, New York, using the frequency 1290 
ke. with power 100 watts daytime, together with outstanding con- 
struction permit change the transmitter equipment. The Commission 
found that WNBZ the only station which renders satisfactory service 
during the daytime Lake. The total original cost the station 
property included the contract sale, was $10,312.57. The depreci- 
ated value said property was estimated $9,530.57, and the replace- 
ment value $11,262.57. The gross receipts from WNBZ for 1936 were 
$4,625.97 and the net profit was $1,330.16. For eight months 1937 
the net profit was $1,461.18. The consideration paid the assignee 
$17,000. finding that the application should granted, the Com- 
mission stated that the assignee will render improved service and that 
the daytime service particularly important the area 
view the fact that the patients confined the tubercular hospitals 
depended upon WNBZ for entertainment and educational instruction. 


the Matter The Baltimore Radio Show, Inc. (WFBR), Baltimore, Maryland, 
Docket No. 4841. Decided April 28, 1938. 


The applicant the licensee located Baltimore, Mary- 
land, and application was made for authority move the existing station 
new site, install directional antenna for day and night oper- 
ation, and increase the station’s power from 500 watts kilowatt 
night, and from kilowatt kilowatts until local sunset. The appli- 
has shown itself legally qualified and has ample finances 
operate the proposed station. The Commission found that ‘‘due the 
high noise level Baltimore, WFBR under present operating conditions 
does not render high quality service portions the city’’, and that 
permitted operate proposed, the station would provide such 
service the entire city. granting this application the Commission 
concluded that will provide needed service disseminating its 
meritorious programs residents materially larger area than that 
which now serves.’’ 
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the Matter Lloyd Thomas, Transferor, and Rockford Consolidated News- 
papers, Transferee, Rockford, Docket No. 4595. Decided April 
28, 1938. 


This application requested authority from the Commission trans- 
fer control Rockford Inc., licensee Radio Station 
WROK located Rockford, Rockford Consolidated News- 
papers, through the purchase ten shares stock the licensee 
corporation from the present holder, Mr. Lloyd Thomas, minority 
stockholder, who also the president and manager the licensee. The 
Commission granted the application. found that two local news- 
papers published the proposed transferee have combined circulation 
excess 51,000, and that there existing contract between the 
station and the newspapers whereby the station giving studio and office 
space exchange for three news broadcasts per day, and the newspaper 
also prints the station’s programs and allows certain advertising space. 
The consideration for the transfer the ten shares stock will 
$1,568.63. The proposed transferee now owns 245 shares the 500 shares 
authorized and outstanding common stock par value $50. per 
share. The technical equipment cost $62,300.01; the depreciated value 
was $26,153.86; and the replacement value $43,799.01. Other personal 
property originally cost $8,155.38, and real estate buildings cost 
45. The total original cost all equipment and property $81,419.84; 
the replacement value $64,066.00 and the depreciated value $38,700.38. 
All the equipment and property, including cash hand and the value 
accounts and notes receivable, prepaid assets, deferred charges, and 
$1.00 for good-will valued $55,102.10. During the year from July 
1936 June 30, 1937, the station was operated profit $7,187.04, 
and upon this basis ‘‘the purchaser’s investment $1,568.63 for ten 
shares stock would provide return more than 9%. 

The Commission concluded that the transfer contemplated the 
interest within the purview Section 310(b) the Communica- 
tions Act 1934, amended. 


the Matter Curtis Radiocasting Corporation, Indianapolis, Indiana, Docket 
No. 4323. Decided May 13, 1938. 


the Matter Knox Radio Corporation (WKBV), Richmond, Indiana, Docket No. 
4247. 


The application the Curtis Radiocasting Corporation requested 
authority construct and operate new station Indianapolis, Indiana, 
1500 ke., with power 100 watts night, 250 watts local sunset with 
specified hours, being those which are not now used Station WKBV. 
The hearing this application was consolidated with that the appli- 
eation Station WKBV, Richmond, Indiana, for 1500 ke. unlimited 
time. That station now operates 1500 ke. with power 100 watts, 
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Both applicants request unlimited hours operations, but this 
were authorized, would result mutual interference both stations, 
and the grant one application would preclude the granting the 
other. The Commission granted the application WKBV for un- 
limited hours operation and denied the application the Curtis Cor- 
poration. Stations WIRE and WFBM are now located Indianapolis 
and construction permit has been authorized permit the operation 
WGVA that city. Although the two former stations have network 
affiliations, both devote substantial time local programs. There also 
some clear channel service. The Commission found that WKBV was 
deny requests for religious services and other 
programs Sundays because the station not authorized operate 
that day. The station will enabled add many civic, fraternal and 
educational programs its schedule. There are other stations 
Richmond. The Commission determined that ‘‘although some need 
shown for additional station Indianapolis, Indiana, proposed 
the Curtis Corporation, greater need exists Richmond, 
Indiana, for continuous local broadeast service during unlimited hours 
operation.’’ 


the Matter Summit Radio Corporation, Akron, Ohio, Docket No. 4438 De- 
cided May 11, 1938. 


This application was one which requested authority construct and 
operate new special broadcast station Akron, Ohio, operate 
1530 ke. with kw. power, unlimited time with use directional an- 
tenna. The applicant proposed the following research: Analysis and 
coordination day and night field intensity surveys made both the 
primary and secondary coverage areas the station; investigation 
fading high fidelity determine fre- 
and extent periodic fading and the severity selective fading; 
measurement, comparison and testing high fidelity receiving equip- 
ment cooperation with manufacturers receiving sets with view in- 
public availability high fidelity and studio and 
laboratory tests designed advance generally the art high fidelity 
The Commission denied the application. These proposals 
research were found either practical benefit would offer 
little additional information not already available. Several stations 
the frequency have experimented with respect the research listener 
response and high fidelity transmission; and research respecting 
tional antennas can made frequencies other than 1530 kilocycles. 
The Commission stated 


“The Regulation the Commission the subject special broadcast 
stations (Rule 120.1(b) provides that licenses for special broadcast stations may 
issued only when satisfactory showing made that the applicant has pro- 
gram research and experimentation which indicates reasonable promise 
substantial contribution the development and practical application high 
fidelity broadcasting and that there will addition and advancement 
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the work done regular broadcast stations. The applicant has failed make 
such showing.” 


The Commission has recently granted the applicant’s petition for 
rehearing. 


the Matter Pacific Radio Corporation (KOOS), Marshfield, Oregon, Docket 
No. 4473. Decided May 13, 1938. 


This application requested authority voluntarily assign the license 
Station KOOS, Marshfield, Oregon, KOOS, Ine. The principal 
the licensee resides Marshfield and has been active 
affairs. the owner and publisher daily newspaper located 
Marshfield which has daily circulation approximately 4400. The 
operation the newspaper and the station will entirely separate. The 
Commission granted the application. The consideration for the station 
contracted for will $14,000. The applicant showed that the original 
cost the station’s physical property was $14,859.98, depreciated value, 
$9,029.66, and replacement value, $12,951.54. The Commission engineer 
estimated somewhat under these amounts. The Commission 
that although ‘‘no profit has been realized the original investment, the 
station has rendered commendable public service.’’ The existing pro- 
gram service the station will improved the use leased wire 
for news service, certain community and educational programs. 


the Matter Fall River Herald News Publishing Company, Fall River, Massachu- 
setts, Docket No. 4552. Decided May 13, 1938. 


This application requested authority construct and operate new 
station Fall River, Massachusetts the frequency 1210 ke., with 
power 100 watts night, 250 watts day, unlimited time. The applicant 
presented testimony respecting free service and educational 
groups. Stations WEAN, WJAR, and WPRO located Providence, 
Rhode Island, all render service Fall River and adjacent territory. 
Station WSAR Fall River renders signal strength mv/m 
more the city. The applicant’s general manager testified that WSAR 
appears possess limited means. The Commission denied the applica- 
tion. The decision pointed out that although without unlimited means 
Station WSAR renders sufficient and satisfactory service. The station 
has been operation since 1921 and has only recently shown profit. 
The Commission 


“There nothing the testimony before the Commission encourage 
the belief that two local broadcast stations Fall River would find sufficient 
financial support sustain themselves, nor that the existing station could 
survive the reasonably expected rivalry the Fall River News Publishin 
Company, and since the performance the existing station acceptable 
the application for permit construct another station should 
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the Matter Wright Esch Daytona Beach, Florida, Docket No. 
4766. Decided May 13, 1938. 


Wright Esch, licensee Station WMFJ, Daytona Beach, 
da, requested authority change the station’s operating assignment from 
1420 ke., 100 watts, unlimited time, 1240 ke., 1000 watts, unlimited 
time, and move the transmitter approximately four miles south its 
present site. The applicant contended that the station limited because 
the Florida static conditions well the high attenuation and that 
the proposed change operation necessary order that the Daytona 
Beach listening will receive more desirable service. The appli- 
eant legally and technically qualified well financially able de- 
fray the cost the proposed installation. However, the Commission 
denied the application. The applicant failed show need for service 
beyond the area now served the station, the type program which 
intends offer, and that making the most efficient use his present 
operating assignment. 


the Matter Larus and Bros. Company, Inc., Richmond, Virginia, No. 
4556. Decided May 13, 1938. 


The Larus and Bros. Company, Ine. the licensee Station 
WRVA, Richmond, Virginia, now operating the clear channel fre- 
1110 ke. with kw. power. The application this licensee 
increase the station’s power under Rule 117 kw. The appli- 
has endeavored operate with the maximum mechanical efficiency 
and has invested $240,000 equipment for the station since began 
operation November, 1925. The proposed new antenna and equipment 
will cost approximately $200,000. There are five stations Richmond. 
The proposed service will rendered greatly increased number 
people. The applicant qualified all respects and the Commission 
decided that the grant would the public interest. was found and 
that the kw. operation ‘‘will permit improvement 
signal strength and enlargement service the Tidewater and 
other sections Virginia, urban and rural.’’ ‘‘Need for such in- 
crease clearly shown 


the Matter Dallas Broadcasting Company, Dallas, Texas, Docket No. 3920. 
Decided May 13, 1938. 


the Matter Richard Gozzaldi d/b The Oak Cliff-Dallas County Broad- 
casting Company, Dallas, Texas, Docket No. 4304. 


the Matter Chilton, Dallas, Texas, Docket No. 3277. 
the Matter Centennial Broadcasting Corporation, Dallas, Texas, Docket No. 


These four applicants each request authority construct and oper- 
ate new radio station Dallas. The applicants, except Chilton, 
request the assignment 1500 ke., 100 watts, daytime only. The Chilton 
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application requests authority operate 990 ke. with power kw., 
daytime only. Hearings before Examiners were held all these appli- 
The entire City Dallas receives primary broadcasting service 
from WFFA-WBAP, WRR, KRLD, and some service from KTAT 
Fort Worth, miles away, and will receive service from KGKO when 
operated assignment for which there outstanding construction 
permit. The applicants propose render local service. Although some 
the existing Dallas stations have network affiliations, the Commission 
found that local programs are all the Dallas stations. The 
Commission that ‘‘the Dallas, Texas, area present receiv- 
ing adequate service from existing stations with respect 
both serviceable signals and local programs.’’ ‘‘The showing made 
local program service 
The Commission denied all four applications. 


the Matter Seaboard Radio Broadcasting Corporation Glenside, Penn- 
sylvania, Docket No. 4362. Decided May 13, 1938. 


This licensee Station WIBG requested authority the 
station’s power and operation from 100 watts day kilowatts limited 
sunset Chicago. the hearing before the Examiner request was 
made for continuance order that the applicant might present evi- 
dence show its qualification undertake its proposal. There 
was further continuance but showing financial ability was made. 
There was evidence submitted cost construction, the cost the 
transmitter operation and potential income based business promised 
for the first year. The Commission denied the application because the 
applicant’s failure prove itself financially qualified undertake the 
proposed construction. The decision pointed out that ‘‘the Commission 
cannot accept statement prospective income based prediction 
lieu statement present assets founded fact basis for 
favorable finding respecting the financial ability the applicant con- 
struct and operate the station proposed.’’ 


the Matter William Avera Wynne (WEED), Rocky Mount, North Carolina, 
Docket No. 4598. Decided May 19, 1938. 


This application request the licensee Station WEED 
Mount, North Carolina, change frequency from 1420 ke. 1240 
ke., install directional antenna system for night operation and 
increase power from 100 watts night and 250 watts day 500 watts un- 
limited time. The station now shares time night with located 
Charlottesville, Virginia, and the only station rendering primary 
service the Rocky Mount area. The Commission denied the application 
the ground that there not need for the station’s proposed 
operation. Portions certain towns intended served would not 
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receive satisfactory service, and the station would limited night 
its 3.5 millivolt per meter contour. WEED and could operate 
simultaneously under present conditions within their normally protected 
contours. 


the Matter Chase Osborn, Fresno, California, Docket No. 4366. Decided 
May 19, 1938. 


the Matter Central California Broadcasters, Inc. Docket No. 4411. 


The application Chase Osborn for authority construct and 
operate new station Fresno, California, use the fre- 
1440 ke. with power 500 watts, unlimited time. The other ap- 
plicant station, KRE Berkeley, California, requests authority 
change its operating assignment from 1370 ke., with power 100 watts 
night, 250 watts local sunset, unlimited time 1440 ke. with power 
500 watts, kw. local sunset, unlimited time. 

The Commission denied the application for new station 
was decided that sufficient need for additional station 
been shown. The area receives primary service from KMJ, NBC 
affiliate Fresno, and KARM, licensed operate since the hearing 
this application. Daytime service received from KPO San Fran- 
Some secondary service received from KSL, KFI and KNX. The 
applicant proposed local service and the possibility CBS 
affiliate sometime the future. Furthermore, there would mutual 
objectionable interference between the applicant’s station and recently 
established one, KELA, Centralia. The Commission stated that suffi- 
cient need warrant the grant had not been shown view this inter- 
ference. 

The application KRE was denied. Its present program service 
meritorious and its night would five times greater, and the 
day coverage would twice what the present time. However, the 
existing service KGGC, San California, would limited. 
The proposed operation KRE would also result mutual interference 
between and KELA, limiting each its 2.8 millivolt per meter con- 
tour. the event the San Jose proposed station granted, there would 
mutual interference between and KRE proposed. view 
these interference problems and particularly that concerned with KGGC, 
the Commission concluded that sufficient need the area for the pro- 
posed change had not been shown the record. 


the Matter the Bend Bulletin, Bend, Oregon, Docket No. 4339. Decided 
May 19, 1938. 


the Matter Ellwood Warwick Lippincott, Inc., Bend, Oregon, Docket No. 4308. 


These applications request authority construct and operate new 
stations Bend, Oregon. The Bend Bulletin seeks authority operate 
1310 ke., with 100 watts power night and 250 watts day. Ellwood 
Warwick Lippincott, Inc. requests the same frequency with power 
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100 watts unlimited time. These were separately heard and since both 
request the same frequency, the grant one will preclude the other. 
The Commission found that there need for primary radio service 
Bend, Oregon. station operates there and the city does not receive 
primary service. The Commission decided that the station proposed 
The Bend Bulletin will providé more meritorious and adequate program 
service than that proposed the other applicant. 

The Commission stated that the Bend Bulletin station, 
larger day coverage, will afford more satisfactory service, that 
financially stronger than the other applicant and that comparison 
program schedules shows ‘‘a more meritorious allocation the part 
the Bend 


the Matter Greater Kampeska Radio Corporation (KWTN), Watertown, 
South Dakota, Docket Nos. 4170, 4365; Decided May 27, 1938. 


the Matter Voice South Dakota (KGDY), Huron, South Dakota, Dockets 
Nos. 4169 4238. 


the Matter Finn Koren, Robert Dean and Plowman, and Greater 
Kampeska Radio Corporation, Docket No. 4441. 


The application the licensee Station KWTN which now operates 
1210 ke., 100 watts power, unlimited time, requests renewal license 
and authority change assignment 1340 ke. with 250 watts power 
night, 500 watts until local sunset, unlimited time. 

The application the licensee Station KGDY requests renewal 
license operate 1340 ke., 250 watts power, daytime, and change 
operation the frequency 1210 ke., with 100 watts power night, 
and 250 watts until local sunset. These applications involve exchange 
frequencies. The third application requested transfer control 
KGDY. The Commission deleted both stations refusal permit re- 
newal their respective licenses. had repeatedly violated Com- 
mission rules governing certain requirements, technical installation and 
operation, and ‘‘failed reply frequent discrepancy reports until 
demands were made could not operate 
cordance with Commission standards because defective equipment and 
the licensee was guilty repeated violations the Commission’s rules 
governing technical operation.’’ The transfer application was denied 
because the controlling stock KGDY was transferred the Greater 
Kampeska Radio Corporation violation Section 310(b) the 


the Matter National Broadcasting Company, Inc. (KGO), San Francisco, Cali- 
fornia, Docket No. 4089. Decided May 26, 1938. 


National Broadcasting Company, Inc. now operates KGO the 
frequency 790 ke. with power 7.5 kw. and filed application 
operate 790 ke. with kw. power. The station Blue Net- 
work programs. was contended that the area which would 
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served does not now receive Blue Network programs. However, 
was shown that three stations the proposed mv/m contour carry 
Blue Network programs and one these carries these programs during 
evening hours within the mv/m contour KGO the area proposed 
served. The Commission denied the application because fhe present 
service the proposed area not inadequate, there manifestation 
public interest the public, and there will limitation the ser- 
vice Station KEHE. 


the Matter Jackman, (WREN), Laurence, Kansas, and Kansas City 
Star, Kansas City, Missouri, Docket No. 4415. Decided May 27, 1938. 


This application requests transfer Station WREN the Kansas 
City Star newspaper. The company, licensee Station WDAF, 
owned and controlled the employees. The Commission denied the 
application because the operation WREN will duplication 
WDAF. The plan the transferee increase the amount commer- 
cial programs produce minimum revenue $29,500. per annum 
would limit its ability render the same type program service. 
The Commission followed the principle enunciated the WSMB 
Docket No. 4530 which was held that the Commission would not 
grant facilities one already operating ‘‘the same community unless 
clearly shown that the public interest, convenience, and necessity 
would served,’’ and appears that ‘‘there need for additional 
local station community and there were frequency 
available for this service, the facilities should granted someone who 
does not already hold broadeast license for unlimited time station 
that 


the Matter Clark Standiford, Coburn and Sidner, Fremont, Nebraska, 
Docket No. 4447. Decided June 1938. 


This application behalf the partnership Clark Standiford, 
Sidner, and Coburn, the former’s sister-in-law, requests 
authority construct and operate new radio station Fre- 
mont, Nebraska, the frequency 1370 ke., with power 100 watts, 
unlimited time. The Commission denied the application. Several sta- 
tions now serve Fremont and the Commission found ‘‘no compelling need 
shown which would justify the Commission approving the specu- 
lative plans these applicants. The evidence was lacking the 
amount capital which Mrs. Coburn will advance, what capital out- 
lay Mr. Standiford will make. One applicant testified that whether 
would advance funds for deficits depended upon how ‘‘my finances were 
during the The Commission concluded that view the 
failure show adequate financial support, the public interest, con- 
venience and necessity would not served granting this application. 
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Recent Court Decisions 


Pottsville Broadcasting Company Federal Communications Commission, Docket 
No. 7016. Decided March 1938 the United States Court Appeals for 
the District Columbia. 


Appellant, newly organized Maryland Corporation, applied for 
construction permit construct local daytime station Pottsville, 
Pennsylvania. The principal stockholder resident Washington, 
the other officers and directors reside Pottsville. All the stock- 
holders had subseribed for the stock, and the evidence indicated they 
were financially capable paying for the same. 

The examiner recommended that the application granted. The 
Commission did not sustain the recommendation and denied the applica- 
tion the grounds that applicant was not financially qualified and that 
since the principal stockholder was not resident Pottsville was 
not familiar with its needs. 

The basis the Commission’s finding financial responsibility 
was that the payment the corporate stock was contin- 
gent the order the Pennsylvania Securities Commission authorizing 
the issuance the stock, and ‘‘this contingency defeated any finding 
financial ability the applicant.’’ This was predicated the testi- 
mony the principal stockholder. Appellants their brief stated that 
this statement was erroneous, that the was binding without 
the approval the Pennsylvania Securities Commission, and that the 
Commission should have examined the Pennsylvania laws itself. The 
court left open the question whether the Commission should have con- 
ducted independent investigation the requirements the Penn- 
sylvania law take judicial notice the statutes State. said: 

therefore, for the incorrect supposition Drayton that 
the consent the Pennsylvania Commission was condition precedent 
the issuance and payment the stock, obvious that the Commission 
would not have grounded its refusal make this grant the basis 
financial ability. say incorrect supposition because undoubt- 
edly true, the Commission effect now concedes, that the validity 
the stock was way dependent upon any action the 
Pennsylvania 

With regard the finding that the principal stockholder was not 
resident Pottsville and not acquainted with its needs, the court held 
that the Commission had never established uniform policy the 
question ‘‘confining grants local nature local people.’’ held 
that would not assume supervisory control over the Commission 
questions policy but suggested that ‘‘we are not unmindful the 
obvious fact that such rule might seriously hamper the development 
backward and outlying 

The order the Commission was reversed. 

After the case was returned the Commission the appellant filed 
with that body petition requesting that its application granted and 
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stated that the Commission had granted applications subsequent the 
decision appellant’s application where the applicants were non-resi- 
dents the community sought served radio facilities. The Com- 
mission denied this petition and set the case for reargument, together 
with the applications the Pottsville News and Radio Corporation and 
Schuylkill Corporation, both being applicants for new 
radio facilities Pottsville. The appellant then filed with the Court 
Appeals petition for writ prohibition and mandamus and asked 
the Court compel the Commission show cause why appellant’s appli- 
eation should not granted. The Commission agreed not take any 
action upon any Pottsville application prior decision the Court 
Appeals upon the question whether not the Commission has the 
right consider other applications simultaneously with appellant’s ap- 
plication. The Court issued the following per curiam opinion 


“Appellant’s petition for writ mandamus and writ prohibition, and 
for rules show cause, and the petition for allowance special appeal 
Original No. 2932, McNinch, al. Heitmeyer, present together procedural 
question importance which should settled. Accordingly the special appeal 
Original No. 2932, McNinch, al., Heitmeyer, has been allowed. 

“The Federal Communications Commission has agreed postpone consider- 
ation the several applications involved No. 7016, Pottsville Broadcasting Co. 
Federal Communications Commission, until the determination these cases 
this Court, and therefore action will now taken the prayers herein 
for rules show cause. 

“In view the similarity the questions involved, therefore ordered 
that No. 7016, Broadcasting Co. Federal Communications Commis- 
sion, set down for hearing the petition and objections thereto, 
and that the case consolidated for hearing with the special appeal allowed 
No. 2932, McNinch, al., Heitmeyer. The parties may file printed 

riefs. 


Argument upon the petition for writ prohibition and mandamus 
will held conjunction with argument upon special appeal from 
the District Court the United States for the District Columbia upon 
the Heitmeyer application where the same question raised. 
probable that the argument will not take place until November Decem- 
ber, 1938. 


Red River Broadcasting Company, Inc. Federal Communications Commission, 
Docket No. 6906. Decided May 1938 the United States Court Ap- 
peals for the District Columbia. 


Appellant, licensee KDAL Duluth, Minn., appealed from 
order and decision the Commission granting construction permit 
Fred Baxter. had not been party the proceeding before the 
Commission, not having received formal notice, and not having inter- 
vened. Both intervener and Commission filed motion dismiss the 
appeal, alleging substance that appellant had failed exhaust its 
administrative remedy. The court, per Miller, Jr., sustained this con- 
tention. stated: 
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well settled rule judicial administration that one 
entitled judicial relief until has exhausted all applica- 
ble, administrative 

Four remedies were available appellant before sued out its 
appeal: (1) intervention under Rules 105.20, 102.1, 102.6, 106.7; 
(2) petition for continuance extension time under Rule 106.5 
(3) petition for hearing under Rule 106.2; and (4) application for 
rehearing. under section 405 the 

The Court pointed out that section 405 the Act and the appeals 
provision are practically identical, and ‘‘that appellant had notice, 
least before the last the four administrative remedies described above 
became unavailable that appellant could have 
had sufficient notice take appeal and not have had sufficient notice 

further stated that ‘‘the right administrative relief privi- 
lege afforded law,’’ and that the burden interested party 
protect itself. The question was left open whether the failure 
licensee avail himself the first administrative remedy would preclude 
him seeking subsequent administrative remedies. 

response appellant’s argument that intervention before the 
Commission would have been futile gesture because the Commis- 
sion’s then announced policy denying petitions intervene based 
competition (see Sykes Jenny Wren Co. al., App. 
379), held ‘‘it cannot heard complain this court that there 
was danger refusal when made effort 


Sanders Brothers Radio Station Federal Communications Commission; Telegraph 
Herald, Intervener, Docket 7087. Decided May 1938 the United States 
the record. 


The appellant filed appeal the United States Court Appeals 
for the District Columbia from decision the Commission rendered 
July 1937 granting the application Telegraph Herald for new 
radio station Dubuque, Iowa. After the notice appeal 
was filed the appellant filed with the Court suggestion diminution 
the record. was suggested that there was omitted from the record 
reports submitted the Commission the Examining, Engineering and 
Legal Departments, the reports having been submitted prior the 
decision the Commission. was stated the appellant that ‘‘Such 
additional reports have, according appellant’s information and belief, 
regularly purported set forth facts, arguments, principles law and 
recommendations conclusions fact and law the case wherein 
they have been submitted, and times have set forth facts not shown 
contradiction the evidence, all for the purpose guiding 
influencing the members the Commission making their decisions.’’ 
Commission filed reply which was stated that such reports were 
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not properly part the record and were not considered the Com- 
mission arriving its decision. 
May the Court Appeals denied the appellant’s motion and 


stated 


“If this allegation true [the allegation that the reports contained evidence 
outside the record,] have hesitation saying that our opinion the 
facts upon which the Commission acted, contained any inter-office communica- 
tion, should disclosed. other words, that the Commission cannot act 
evidence which not introduced such. See opinion Mr. Justice Brandeis 
United States Abilene Co., 265 274, 288, also our 
(24) 757. But the Commission replies that the reports referred petitioner 
not themselves constitute evidence the record nor were they considered 
the Commission making its view this denial the Com- 
mission which must take true the charges made the petitioner, 
the motion denied.” 


Pittsburgh Radio Supply House (WJAS) Federal Communications Commission; 
the WATR Company, Inc., Intervener, Docket No. 7024. Decided May 23, 
1938 the United States Court Appeals for the District Columbia. 


Intermountain Broadcasting Corporation Federal Communications Commission; 
the WATR Company, Inc., Intervener, Docket 7025. Decided May 23, 1938 
the United States Court Appeals for the District Columbia. 


Head the Lakes Broadcasting Company Federal Communications Commission; 
the WATR Company, Inc., Intervener, Docket 7027. Decided May 23, 1938 
the United States Court Appeals for the District Columbia. 


The Pittsburgh Radio Supply House (WJAS), Intermountain 
Corporation (KDYL) and the Head the Lakes Broad- 
Company (WEBC) appealed from decision the Commis- 
sion permitting WATR change its frequency from 1190 ke. 1290 ke., 
its power from 100 250 and its hours operation 
from limited unlimited time. All three appellants are licensees 
stations operating 1290 ke. WJAS and WEBC filed applications with 
the Commission for power from kw. kw. prior the 
filing the application WATR. These applications the twe appel- 
lants were violation Rule 120 the Commission restricting the 
power stations operating upon regional frequencies kw. night, 
but nevertheless the applications were designated for hearing, although 
date for the hearing had been determined. After hearing before 
Examiner the application WATR, the Commission entered 
order denying the application but later, the same day, reconsid- 
ered its action and granted the application. 

The arguments the appellants may summarized follows: 
The Commission erred deciding the WATR application prior mak- 
ing decisions upon the applications WJAS and WEBC; the Com- 
mission exhausted its jurisdiction the WATR denying the 
application and had power reconsider its action and grant the 
application the granting the WATR application was arbitrary and 
and not accord with the weight the evidence. 
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The United States Court Appeals for the Columbia dis- 
missed all three appeals the ground that none the appellants had 
appealable interest. was plain that none the appellants could appeal 
under Section 402 (b) (1) the Communications Act 1934 which 
provides for appeal applicant for license renewal modifi- 
cation license, whose application has been refused, and was further 
clear that none them would suffer reason injury. 
None the appellants has appealable interest the basis inter- 
ference their stations, the operation WATR 1290 ke. will not 
provide objectionable interference. 

The only possible ground for finding appealable interest arises 
from the fact that WJAS and WEBC had applications pending for in- 
ereases power which conflicted reason interference with the 
application WATR. The Court disposed the WEBC application 
stating that time did WEBC object the prior consideration 
the application WATR. however, did request the Commis- 
sion consider its application together with the application WATR, 
but the Court held that this was not sufficient give WJAS appeal- 
able interest because its application was violation Rule 120. The 
Court stated 


“Here Pittsburgh has applied for grant which would direct violation 
Rule 120, and can succeed its objective only inducing the Commission 
change the rule. This matter wholly policy under the provisions 
the Act and peculiarly within the special and expert knowledge the Commis- 
sion that undertake control judicially would clearly impingement 
upon the jurisdiction the Commission. The Commission has the past con- 
sidered whether Rule 120 ought changed the manner Pittsburgh requests, 
but change has been made and, while the question may said still 
open, have reason assume will changed and certainly right 
say that the Commission should suspend its functions pending its determination 
that question. Hence, think Pittsburgh has appealable interest which 
may consider here.” 


Southland Industries, Inc. Federal Communications Commission, Docket No. 
7018. Decided 15, 1938 the United States Court Appeals for 
the District Columbia. 


The appellant licensee station WOAI San Antonio, Texas, 
operating 1190 ke. kw. unlimited time and appealed from deci- 
sion the Commission granting the application the Hunt Broad- 
Association for construction permit construct and operate 
new radio station Greenville, Texas, 1200 ke., 100 w., 
daytime only. The appellant contended that the granting the applica- 
tion would cause objectionable interference its service. 

After the decision the Commission the appellant filed with the 
Commission motion for rehearing and since action had not been taken 
the Commission within twenty days after the effective date, the appel- 
lant filed its notice appeal with the appellate court without waiting for 
action the Commission upon its motion for rehearing. The Com- 
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mission dismissed the motion for rehearing the ground lack 
jurisdiction. 

The question before the Court Appeals was whether not had 
jurisdiction review the decision the Commission the absence 
action upon the motion for rehearing which was timely filed with the 
Commission. The Court Appeals held that lacked jurisdiction 
review the decision the administrative body. Until the Commission 
acts upon the motion for rehearing the Commission’s decision not final 
for purposes review. the Saginaw case (see JoURNAL, March 1938, 
page 18) the Court held that the time for taking appeal did not com- 
mence run until action upon motion for rehearing which had been 
timely filed with the Commission. The Court therefore stated the 
Southland Industries case 


“It follows that the same reason which prevents the running the time 
for taking the appeal, prevents this court from acquiring jurisdiction; be- 
cause jurisdiction continues the Commission modify, reverse, affirm 
its decision. Upon the filing its appeal this court—its petition rehearing 
being then undisposed of—appellant occupied the anomalous position asking 
the Commission for administrative relief, and the same time asking the court 
for judicial relief from the anticipated decision the Commission. See Vincent 
Vincent, Mackey (D. C.) 320, 322; Chicago Great Western Basham, 
249 164, 167; Doyle District Columbia, App. 90; Burnet 
Lexington Ice Coal Co., Cir., (2d) 906. “Two courts cannot have 
jurisdiction the same case the same Lasier Lasier, App. 
80, Andrews Virginian Ry., 248 272. appellant elected pe- 
tition for rehearing, the Commission retained jurisdiction; and failed 
act the petition its decision has never become final one from which appeal 
could taken. See Noye Mfg. Co., 151 135; Kingman 
Western Mfg. Co., 170 675; Northern Pacific Holmes, 155 137, 
138; Harrison Magoon, 205 501. Consequently, this court without 
jurisdiction.” 

The appellant argued that the general rule should not apply because 
the motion for rehearing had been dismissed after the appeal was taken 
and also because the time the record appeal was filed the Court 
the motion for rehearing was not pending. The Court refused sus- 
tain either these arguments. 

Irrespective the reason above stated for dismissing the appeal, the 
Court held that the appeal should dismissed because the appellant had 


not exhausted his administrative remedies. this connection the Court 
stated 


“We have heretofore suggested that rehearings should availed ag- 
grieved persons both for their own protection, and order afford opportunity 
the Commission correct errors hear newly discovered evidence before 
appeal. This not and should not arbitrary requirement. Whether 
petition for rehearing should filed particular case must decided the 
merits each case arises. However, our view, its use administrative 
remedy should not discouraged, but instead should 
supplant, but supplement’ appellate review. For that reason, our opinion, 
the purpose the law defeated the Commission declines act upon such 
petitions when they are filed, dismisses them without consideration, was 
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done the present case. Its action, therefore, was arbitrary and capricious and 
constituted improvident exercise power. Until the Commission has con- 
sidered and acted upon such petition, the administrative remedy the ag- 
grieved person cannot properly said have been exhausted, and resort to, 
this court such cases is, therefore, premature.” 


Woodmen the World Life Insurance Association Federal Communications Com- 
mission; WKZO, Inc. Intervener, Docket No. 6994. Decided June 15, 1938 
the United States Court Appeals for the District Columbia. 


The appellant the licensee station WOW Omaha, Nebraska, 
and took appeal from decision the Commission granting the ap- 
plication WKZO, licensee station WKZO Kalamazoo, Michi- 
gan, for construction permit operate 590 ke., the same frequency 
utilized WOW. The appellant contended that the granting the 
WKZO application would adversely affect reason interference, 
that the Commission acted arbitrarily and capriciously deciding the 
ease and that the Commission denied WOW fair hearing refusing 
consider pending application WOW. Within twenty days the 
effective date the Commission’s decision the appellant filed motion for 
rehearing with the Commission and filed its notice appeal with the 
Appellate Court without waiting for the Commission take action upon 
the motion for rehearing. 

The Court Appeals held that had jurisdiction review the 
matter for the same reasons advanced the Southland Industries case, 
decided the same day. 

The appellant urged additional reason for the consideration 
its appeal the Court, that the motion for rehearing filed with the Com- 
mission had been abandoned. The Court Appeals, overruling this 
argument, stated that matter fact the motion for rehearing had 
not been abandoned and that there was statutory provision rule 
the Commission providing for the abandonment motion 
rehearing. 


“Under such circumstances would absurd impute appellant 
intention abandon the valuable right given the statute, and unwise 
deprive the Commission the opportunity provided the law reexamine 
its official action and correct any discovered errors.’ 


The Court further held that while was unfortunate that the appel- 
lant had spent large sums money perfecting its appeal, the expendi- 
ture money could not confer jurisdiction the face established 
rules procedure. The Court refused consider the argument the 
intervener the effect that the appellant did not have appealable 
interest. The Court stated that until the appellant has exhausted his 
administrative remedies the question appealable interest not 
pertinent the issues. 


7 
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Heitmeyer McNinch, al., Original Docket No. 2932. Decided June 30, 1938 
the District Court the United States for the District Columbia. 


short summary the former decision the Court Appeals 
with reference the application Paul Heitmeyer was given the 
December, 1937 issue the JouRNAL page 

Since the entry the Court’s decision, Heitmeyer obtained tem- 
porary restraining order the District Court the United States for 
the District Columbia which restrained the Commission from taking 
any further action connection with station Cheyenne, Wyoming. 
This restraining order was sought because the Commission had deter- 
mined consider the application the Frontier Com- 
pany, applicant for new station Cheyenne, the same time that 
granted further hearing the Heitmeyer application. Commission 
filed motion dismiss the temporary restraining order and after 
oral argument the motion, the District Court denied the motion. 
Counsel for Heitmeyer and the Commission then entered into stipula- 
tion the effect that further action would taken the Com- 
mission with regard the Cheyenne situation. The Commission’s peti- 
tion for leave take special appeal the United States Court 
Appeals the District Columbia has been allowed, and oral argu- 
ment for the Appellate Court the special will probably take 
place November December, 1938. the same time, the Court will 
hear argument the petition for writ prohibition and mandamus 
filed the Pottsville Company. 


Constitutional Law—Due Process—Morgan United States, Ed. Ads. Ops. 
757, decided April 25, 1938 the Supreme Court the United States. 


The first Morgan 298 468, Ed. 1288, had been re- 
manded the Supreme Court the United States for further hearing 
because the Secretary Agriculture had neither heard nor read the 
evidence, nor listened oral argument, and his information has been 
derived from consultation with employees the Department Agri- 

The evidence taken the rehearing because changed economic 
conditions was resubmitted, oral argument was sketchy and the Govern- 
ment formulated issues, furnished appellant statement summary 
its contentions any proposed findings. The latter were prepared 
the Bureau Animal Industry, and the Secretary, after few 
changes, signed them. Appellant had submitted briefs and also was 
given the opportunity make oral argument which was very general 
The Supreme Court the United States, per Mr. Chief Justice 
Hughes, held that appellant was afforded opportunity examine any 
findings until had been served with the order. said: 

right hearing embraces not only the right present evi- 
dence, but also reasonable opportunity know the claims the oppos- 
ing party and meet them. The right submit argument implies that 
opportunity otherwise the right may barren one. Those who are 
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brought into contest with the Government quasi-judicial proceeding 
aimed the control their activities are entitled fairly advised 
what the Government proposes and heard upon its proposals before 
issues its final 

held that these proceedings were adversary that the Govern- 
ment was prosecuting the proceedings against the owners market 
agencies, 

The contention has been advanced the Government that the 
Court had approved the practice examiner preparing tentative 
report and the latter being used basis for exceptions and oral argu- 
ment. The court suggested several methods, viz., that the Secretary 
could hear the evidence himself, the arguments parties and ‘‘make his 
findings the spot.’’ could receive proposed findings all 
parties, each being notified the proposals the other, hear argument, 
and make his own findings. ‘‘But what would not essential the 
adequacy the hearing the himself makes the findings 
not eriterion for case which the accepts and makes 
his own the findings which have been prepared the active prosecutors 
the Government, after parte discussion with them and without 
according any reasonable opportunity the respondents the pro- 
ceedings know the claims presented and contest them. That 
more than irregularity practice; vital defect.’’ 

petition for rehearing, which was filed the Solicitor General, 
was denied the Court May 31, 1938. The Solicitor General con- 
tended that the Supreme Court reversed its former decision Morgan 
United States, 298 468, holding that procedural omission 
previously held significance was later held fatally 
defective. The Solicitor General also argued that the impounding the 
District Court large sums money paid excess the rates fixed 
the Secretary Agriculture raised questions substance 
cedure with reference the disposition monies. The Supreme Court 
held that had not reversed itself and that the questions with reference 
the disposal the monies were not before the Court. 


Clothes, Inc. WBO Broadcasting Corp., Supp. (2nd) 
42. Decided November 1937. 


Plaintiff entered into contract whereby the defendant agreed 
give certain specified time the plaintiff for its program and also give 
plaintiff certain number spot announcements. Defendant had 
shortened the agreed programs and limited the announcements below the 
number contracted for. Plaintiff now sues for the full amount paid 
the station for advertising time. The court held that the contract was 
not divisible but entire and order for defendant retain payment, 
full performance his part must shown. the event that defen- 
dant can offer valid excuse for not performing the contract its 
entirety, quantum recovery would allowed. ‘‘The question 
whether the defendant did actually filch some plaintiff’s alloted and 
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fully paid radio time and devote others question for the trial 
court and must fully 


Contracts—Savanah Broadcasting Co., Inc. Society European Stage Authors and 
Composers, Inc., 192 236. Decided July 1937 Court Appeals 
the State Georgia. 


Plaintiff entered into purported contract with defendant whereby 
granted the station license musical publications for 
period five years. The second party agreed pay annual license 
fee, payable stated monthly installments. Defendant contended that 
the contract was unenforceable because the promise the plaintiff 
lacked consideration, that was not bound perform. The court held 
that although the promise the plaintiff may have lacked consideration, 
nevertheless the performance its obligation granting license 
the defendant and its the latter created ‘‘binding and 
obligation,’’ Brown Bowman, 119 Ga. 153, 410. 

The decision silent any facts which operate render the 
plaintiff incapable performing unable perform its obligation 
under the contract. suggested that the refusal renew the license 
the station would discharge the plaintiff from its duty perform- 
ance. Query: Would the refusal the Commission renew license 
operate abrogate the contract because ‘‘impossibility perform- 
See Williston Contracts (1920), sec. 1938 seq; also see 


Piracy Programs—Unfair Competition—Twentieth Century Sporting Club, Inc., 
Transradio Press Service Inc., 300 Supp. 159. Decided August 30, 1937 
the Supreme Court New York. 


NBC had entered into exclusive contract with the plaintiff 
the description stadium prize fight from the ringside. This 
program was sponsored the Buick Company, who ‘‘had publicly an- 
nounced that was sponsoring the exclusive broadcast the boxing 
Defendant, engaged supplying news certain stations, 
announced that would the fight from the ringside. This would 
obtained ‘‘tips from the ringside broadcast the facts the 
progress the fight and authenticate them newsgathering repre- 
sentatives defendants located vantage points outside the stadium 
but within view the 

The court granted plaintiff’s motion for injunction pendente lite. 
The the fight defendant before its termination would 
appropriation plaintiff’s exclusive property rights. Since both the 
plaintiff and defendant are competitors, the latter’s act contemplates 
unfair method competition that would but paraphrase the facts 
obtained the plaintiff and would enable the defendant ‘‘derive 
profits from the exhibition without having expended any time, labor and 
money for the presentation such exhibition.’’ See International News 
Service Associated Press, 248 215. 


Reference made the decision section 325 (a) the Com- 
munications Act which probibits without first obtaining 
the consent the originating station. not believed that pirating 
news’’ from its original source comes within the prohibitions the 
Act. 


Cases Pending Review 


Harold Gross and Edmund Shields Saginaw Broadcasting Company, No. 123 
October term, 1938. Pending the Supreme Court the United States 
petition for Writ Certiorari. 


The petitioners, Harold Gross and Edmund Shields, were inter- 
veners the case entitled Saginaw Broadcasting Company Federal 
Communications Commission, decided March 16, 1938 the United 
States Court Appeals for the District Columbia (see 
March 1938, page 18). The petition raises the question whether the 
Court Appeals erred holding that the filing motion for re- 
hearing suspends the running the time take appeal under 
tion 402 the Communications Act 1934. 


Red River Broadcasting Company, Inc. Federal Communications Commission, Oc- 
tober term, 1938. Pending the Supreme Court the United States peti- 
tion for Writ Certiorari. 


The Red River Company, Inc. was unsuccessful 
appellant case decided May 1938 the United States Court 
Appeals for the District Columbia. The Court Appeals dis- 
missed the appeal for lack jurisdiction. The questions raised the 
petition for certiorari are (1) whether the appellant had been deprived 
notice and opportunity participate the hearing, (2) whether 
the Commission could properly find that there was need for service 
view the fact that existing stations were not notified, (3) whether the 
requirement Section 405 the filing with the Commission 
petitions for rehearing permissive mandatory, (4) whether parties 
who did not participate the hearing before the Commission can file 
with the Commission petitions for rehearing, (5) whether the Court 
Appeals erred failing recognize the Commission’s policy pre- 
venting intervention based upon grounds, (6) whether 
necessary file petition for rehearing when only question law 
presented, (7) whether the questions presented are sufficient import- 
ance require review. 


Woodmen the World Life Insurance Association Federal Communications Com- 
Docket 7208. Pending the Court Appeals for the District 
olumbia. 


The original appeal the Woodmen the World Life Insurance 
Association was dismissed the Court Appeals because the pen- 
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dency the petition for rehearing the Commission. After de- 
nial petition for rehearing the Commission, the appellants have 
filed this appeal, raising the following questions: (1) whether the 
appellants have been deprived proper hearing because 
the successful applicant with Rule 131 the Commission, 
(2) whether Commission has jurisdiction grant the application 
Ine. because does not comply with Rule 131, (3) whether 
applications for kw. night afford basis for oppositions appli- 
(4) whether the order the Commission granting the applica- 
tion WKZO, Ine. invalid because the findings fact were ren- 
dered subsequent the order, (5) whether the Court Appeals should 
re-examine the facts view the allegation confiscation (6) whether 
the Commission must show what special circumstances exist warranting 
the the Commission with its rules policies. 


Tri-State Broadcasting Company, Inc. Federal Communications Commission, Doc- 
ket No. 7192. Pending the United States Court Appeals for the District 
Columbia review the decision the Commission. 


This appeal the Tri-State Broadcasting Company from 
decision the Commission granting the application Dorrance 
Roderick for new station Paso, Texas, 1500 ke. 100 
watts. unlimited time. The Commission had previously granted Roder- 
ick’s application but the decision had been reversed the Court 
Appeals and remanded the Commission for further proceedings (see 
JOURNAL, March 1938, page 20). 

The notice appeal raises the following questions: (1) whether the 
Commission acted unlawfully granting the Roderick application with- 
out first giving appellant notice and opportunity heard upon speci- 
fied issues and without affording appellant opportunity present oral 
argument before the full Commission, (2) whether the decision the 
Commission conforms with the opinion the Court Appeals Tri- 
State Company Federal Communications Commission 
(Docket 6931), (3) whether the Commission made proper findings 
facts concerning the adequacy inadequacy the existing service 
Paso, (4) whether the decision the Commission erroneous mat- 
ter law that fosters destructive competition, (5) whether was 
incumbent upon the appellant show that would not adversely 
affected the granting the Roderick application, (6) whether the 
Commission’s denial petition for rehearing was arbitrary. 


Gallatin Radio Forum Federal Communications Commission. Pending the 
United States Court Appeals the District Columbia review de- 
cision the Commission. 


The Gallatin Radio Forum and the Roberts-MacNab Company were 
applicants for new radio broadcast stations Bozeman, Montana. The 
Commission granted the Roberts-MacNab application and denied the 
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application Gallatin Radio Forum. The Gallatin Radio Forum has 
filed appeal from the decision the Commission presenting the fol- 
lowing questions: (1) whether the Commission erred denying appel- 
lant’s petition for rehearing, (2) whether the Commission erred 
cluding that there was need Bozeman for both daytime and night- 
time service, (3) whether the Commission erred finding that Roberts- 
MacNab was resident Bozeman, (4) whether the Commission erred 
finding that the successful applicant was financially qualified, (5) 
whether the Commission erred failing consider and make findings 
with respect all material and basic facts, (6) whether the Commission 
erred giving consideration incompetent testimeny. 


Pottsville Broadcasting Company Federal Communications Commission. Docket 
No. 7016. Pending the United States Court Appeals for the District 
Columbia petition for writ Mandamus and Prohibition. 


McNinch Heitmeyer, original number 2932. Pending the United States Court 
Appeals for the District Columbia special appeal. 


The Commission has previously entered orders denying the applica- 
tions Pottsville Company and Heitmeyer for new sta- 
tions Pottsville, Pennsylvania and Cheyenne, Wyoming. The Court 
Appeals reversed the decisions the Commission these cases and 
remanded the cases the Commission. order prevent the Com- 
mission from considering other applications for new radio facilities 
Pottsville and Cheyenne along with the appellants’ applications, the 
Pottsville Company filed petition for writ prohibition and man- 
damus and Heitmeyer obtained restraining order the District Court 
the United States for the District Columbia. These two cases 
raise the question whether the Commission must give appellants’ appli- 
priority other applications whether can consider other 
applications along with appellants’ applications. The proceedings are 
reviewed under RECENT COURT DECISIONS this issue the 
JOURNAL. 


Law Review Comments 


the April issue the Air Law Review, Professor Herman Het- 
tinger the Wharton School Finance and presents brief 
but eapable discussion Factor Radio 
The transfer stations, concentration ownership, and the development 
new services have all served emphasize the necessity understand- 
ing the issues involved the regulation the radio industry. 
the words Prof. Wharton, ‘‘The purpose this paper, therefore, 
explore tentatively some the broader issues involved with hope 
that the ensuing discussion will least furnish starting point for 
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more precise thought than heretofore has existed regarding the 
factor.’’ 

The author defines the factor radio regulation 
cise regulatory authority such manner that the business system 
will render program service maximum satisfaction 
the may said that this obvious. Yet neverthe- 
less true. the ultimate interests the advertiser and the 
whole industry rest common base, the rendering service satis- 
factory the public. The author classifies the objectives radio regula- 
tion into two broad 

(1) The allocation facilities manner make adequate service 
available the most listeners under conditions that will provide stations 
potentiality revenue sufficient assure operation the 
interest, (2) the exercise that supervision that will result quality 
service keeping with the public interest. 

The operation the factor’’ the first these cate- 
gories dealing with allocation policy necessitates certain definite con- 
clusions: (1) stations should located communities marketing 
areas that will furnish potentiality financial support, (2) station 
should granted sufficient facilities cover its sphere social and 
technical influence, (3) stations like class should furnished equality 
coverage, (4) new applicants should required have high stan- 
dards working capital and professional skill, and (5) the allocation 
facilities should prevent unfair and ruinous competition areas having 
full and complete service. 

The play and effect the its application 
the field embraced the second category above stated less ascertain- 
able due the complexities the issues involved. Quality program 
the ultimate essential and such properly considered the 
regulatory agency, yet there can and must not any direct indirect 
impairment the freedom expression beyond the bounds 
good taste either censorship subsequent punishment. The words 
the author best express the basic reason for this, thrives upon 
competition and spontaneity ideas. One cannot regulate mediocrity 
out existence. best one can supplant one mediocrity with an- 
other. The mediocrity the schoolroom deadly that the 
entertainment field, different sort, and both fields are equal 
need brains and enterprise. All that regulatory authority can 
assist radio art (1) safeguard the public with regard free- 
dom speech, and from indecent and obscene language and material, 
and (2) maintain the competitive vitality whole 
that the best possible program service will result.’’ This then would 
seem the path the regulatory body the field outlined the 
second class, namely, the fostering and maintenance constructive 
petition between stations and groups stations that vitality service 
and incentive for the betterment service encouraged. 
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